a person's body following a procedure or surgery 10 and cases involving a stationary or contained object that moves or escapes to cause injury.
11
Res ipsa loquitur also appears in cases involving agricultural interests. This Article is intended to contribute to the literature concerning the relationship between agricultural law and tort liability by examining cases involving the application of res ipsa loquitur to cases involving agriculture. Part II of the Article examines cases of res ipsa loquitur and crop and barn fires. Part III of this Article examines liability claims concerning applicability of the doctrine to situations involving the application of pesticides, herbicides, and other potentially harmful chemicals. Finally, Part IV examines cases involving escaped livestock and res ipsa loquitur. In sum, analyzing cases involving agriculture and res ipsa loquitur reveals that courts vary on whether it is appropriate to apply the doctrine depending upon the type of fact pattern in the case.
II. Res Ipsa Loquitur and Crop and Barn Fires
Several cases discussing the application of the res ipsa loquitur doctrine involve damages incurred to crops or barns in situations where vehicles are nearby. The majority of courts in these cases have held that the res ipsa loquitur doctrine should not apply. For example, in Emigh v. Andrews, a fire started on the land on which a truck hauling wheat from the plaintiffs' wheat fields in Kansas was operating. 12 The plaintiffs in the case stated that the typical method of hauling wheat away was through trucks, and when trucks are being operated in a careful manner, fires do not result. 13 The Supreme Court of Kansas emphasized that the phrase res ipsa loquitur means that the "thing speaks for itself," which means that the thing or instrumentality-not the accident-speaks for itself.
14 The Emigh court examined the plaintiffs' petition closely and noted that it did not allege that the truck involved actually started the fire and only raised a presumption of 10. See Ripley v. Lanzer, 215 P.3d 1020 (Wash. Ct. App. 2009) (permitting application of res ipsa loquitur in case involving knee surgery in which the doctor allegedly left a scalpel blade in the plaintiff's knee); City of Somerset v. Hart, 549 S.W.2d 814 (Ky. 1977) (allowing application of res ipsa loquitur in case involving scalpel blade left near plaintiff's bladder following medical operation to remove kidney stones).
11. See Anderson v. Serv. Merch. Co., 485 N.W.2d 170 (Neb. 1992 ) (permitting application of res ipsa loquitur in case involving customer in store who was hit by a falling light fixture on the store's premises).
12. 191 P.2d 901, 902 (Kan. 1948). 13. Id. 14. Id. at 903.
the truck causing it. 15 The Emigh court stated that the inference of negligence which occurs in a res ipsa case "cannot be drawn from a mere presumption." 16 Finally, the Emigh court also discussed prior cases which noted that fires are common occurrences and in a number of instances occur without any fault of the defendant. 17 Therefore, res ipsa loquitur did not apply. 18 In National Union Fire Insurance Co. v. Elliott, the Supreme Court of Oklahoma reached a finding similar to the finding of the Emigh court in a case involving a fire which destroyed standing grain. 19 The defendant in the case was involved in the custom harvest of a wheat crop near standing grain that was ultimately destroyed by a fire. 20 A truck was seen by the defendant on fire in the wheat field. 21 Just like the Emigh court, the Supreme Court of Oklahoma also focused closely on the petition and found that there was no evidence to directly support the allegation that the truck caused the fire. 22 In upholding the trial court's demurrers, the Elliott court noted that the plaintiffs' case still rested on conjecture.
Proof also was an issue in Hamilton v. Smith, a case decided by the Supreme Court of Colorado, in which the plaintiff's wheat crop was allegedly destroyed by the negligent operation of a truck in a wheat field.
24
In Hamilton, the Supreme Court of Colorado remarked that although the plaintiffs had produced evidence that the truck had started the fire, the matter still rested on "conjecture;" thus, res ipsa loquitur did not apply. 25 Finally, evidentiary concerns were also present in Ballow v. Monroe. 26 In Ballow, a wheat farmer filed suit against an adjoining farmer who allegedly caused a fire while swathing his field. 27 The plaintiff testified that fires could happen in a wheat field even when one exercises reasonable care and that fires cannot be avoided when swathing. 28 The Supreme Court of Utah noted that despite the fact that this testimony was relevant to the defendant's duty to take precautions to prevent the fire from spreading, it was not applicable to res ipsa loquitur.
29
Courts also may not apply the doctrine of res ipsa loquitur when some fault is attributable to the plaintiff. For example, the underlying facts of Thurman v. Johnson indicate that in a situation where the plaintiff may have contributed to a particular fire event, res ipsa loquitur may not apply.
30
In Thurman, a defendant arrived at the plaintiff's barn with a truck to purchase twenty bushels of oats. 31 The plaintiff gave directions to the defendant to park the truck in a rut close to the edge of the barn, in which the truck became stuck. 32 The truck soon caught fire, and the plaintiff's barn and its contents were destroyed. 33 In holding that res ipsa loquitur did not apply, the Missouri Court of Appeals found that the plaintiff gave directions to the defendant regarding where to park and "knew or should have known even more certainly than defendant about the rut in which the truck stalled." 34 The Thurman court also noted that the plaintiff knew more information about the rut, "which was at least a contributing cause of the accident," and therefore at least some fault could be attributed to the plaintiff.
35
Courts have also denied the application of res ipsa loquitur in cases where the item that actually started the fire was not in the control of the defendant at the time of the incident. For example, in Anderton v. Downs, a wheat crop was lost due to a truck catching on fire. 36 The defendant verbally informed the plaintiff's employees that they were allowed to move the truck onto the wheat field as required to transport the wheat from the fields to a grain elevator. 37 In finding that res ipsa loquitur did not apply, the Missouri Court of Appeals emphasized that the evidence revealed that, at the time of the fire, the defendant was not in control of the truck.
38
Because the doctrine requires that the item causing the damage or injury be under the control of the defendant at the time of the injury, res ipsa loquitur did not apply.
39
Most recently, the Nebraska Court of Appeals also refused to apply res ipsa loquitur in a 2015 case involving a fire in a wheat field. 40 In Lamprecht v. Schluntz, the court surveyed prior cases throughout the country involving field fires allegedly started by trucks, tractors, and farm equipment and reaffirmed the majority rule that the simple occurrence of a fire does not rise to the level of inference of negligence necessary for the application of res ipsa loquitur. 41 The Lamprecht court examined the evidence submitted by the plaintiff and noted that the only evidence supporting some degree of culpability was one witness who claimed to see a "flash" underneath a tractor and "burnt wire" that was found under the same tractor. 42 The Nebraska Court of Appeals concluded that "even though a fire in a wheatfield may not ordinarily happen, such an occurrence is not so unusual as to justify an inference of negligence based upon an alleged lack of due care by the owner and/or operator of a tractor or other equipment being used to harvest the wheat." 43 While the clear majority of courts do not apply the res ipsa loquitur doctrine in cases involving crop or barn fires, at least two courts have ruled that res ipsa loquitur did apply. In Roddiscraft, Inc. v. Skelton Logging Co., the plaintiff suffered a loss of timber following a fire allegedly started by a tractor engaged in logging operations on an adjacent property. 44 The Roddiscraft court examined all three elements of res ipsa loquitur 45 and found all three were present. 46 The court found that, based on both common knowledge and the expert testimony supplied by the plaintiffs, a forest fire does not ordinarily occur absent an act of negligence, and that a reasonable jury could draw an inference of negligence on the part of the defendant. The Roddiscraft court also noted that the evidence indicated that there was no question the tractor was under the control of defendant-no third persons were in the area, and it was likely that the accident was caused by defendant's employees. 48 In addition, the plaintiffs produced evidence that it was impossible for any action of the plaintiffs to have caused the fire. 49 A key fact distinguishing Roddiscraft from the previously discussed cases is that the defendant had violated a statute. 50 The exhaust stack on at least one of the defendant's tractors did not have a spark arrester as required by California law. 51 Therefore, the California Court of Appeals found that the trial court had committed error in not allowing a res ipsa loquitur theory to be submitted to the jury.
52
The Supreme Court of California also found the doctrine of res ipsa loquitur applicable in Seeley v. Combs. 53 In the case, the defendant hauled hay from a field with a truck and stacked the baled hay in a barn. 54 Unlike the Missouri Court of Appeals in Thurman, however, the Seeley court held that while bales of hay are loaded and unloaded in a barn from a truck, a fire would not occur absent someone's negligence. 55 In addition, the court found that the truck and hay were under the control of the defendant at the time of the fire and that the plaintiffs had taken no actions contributing to the fire, satisfying all of the requisite elements of res ipsa loquitur.
56

III. Res Ipsa Loquitur, Pesticides, Herbicides and Other Harmful Chemicals
In contrast to the cases involving crop and barn fires, the majority of courts that have examined fact patterns involving agricultural damage due to improper applications of pesticides or the drift of pesticides or chemicals from neighboring farms have applied the res ipsa loquitur doctrine.
Two decisions in Texas illustrate the division between courts on whether to apply res ipsa loquitur to cases involving damage incurred due to pesticide discharge. In Farm Services, Inc. v. Gonzales, a farm worker lost consciousness while operating a tractor due to liquid pesticides being 48 sprayed on him.
57 Soon thereafter, the farm worker suffered a number of health problems due to exposure to methyl parathion, 58 a pesticide. 59 The operator of the defendant's airplane on the date of the incident testified that, while en route to crop dust, the chemical discharged unexpectedly from the plane. 60 The defendant argued that the spray mechanism was not under their management and control at the time of the incident due to an "unforeseeable mechanical failure." 61 In upholding the negligence findings of the trial court on the grounds of res ipsa loquitur, the Gonzales court remarked that "the sudden discharge of a large amount of concentrated, toxic pesticide by a crop-dusting airplane en route to its destination is an event which ordinarily would not occur in the absence of negligence." 62 The Gonzales court also found that it was clear that the defendants had management and control over the sprayer mechanism at the time of the incident. 63 Thus, the Gonzales court upheld the application of res ipsa loquitur. ("Methyl parathion is a pesticide that is used to kill insects on crops. Usually, it is sprayed on the crops. Methyl parathion comes in two forms: a pure form of white crystals and a technical-grade solution (brownish liquid), which contains methyl parathion (eighty percent) and inactive ingredients in a solvent. The technical-grade methyl parathion smells like rotten eggs or garlic. Methyl parathion is a manufactured chemical, so it is found in the environment only as a result of its manufacture or use. Methyl parathion has been manufactured in the United States since 1952 and has been used to kill insects on many types of crops since this time. Because methyl parathion can be dangerous to humans, the EPA has restricted how it can be used and applied. Methyl parathion must be sprayed on crops from the air or from the ground in certain ways to minimize the danger of being exposed, and only trained people are allowed to spray methyl parathion. Methyl parathion is no longer used on food crops commonly consumed by children, and the maximum amount of methyl parathion that can be present as a residue on specific crops is regulated.").
59 66 In Parker, two homeowners filed suit against the Texas Boll Weevil Eradication Foundation, a nonprofit corporation that performs aerial pesticide spraying for negligently spraying malathion on two adjacent cotton fields. 67 The Parker court declined to apply the doctrine of res ipsa loquitur. 68 In contrast with the Gonzales court, the Parker court noted that the damages in the case were caused by the alleged negligent skill, judgment, and technique of the crop duster rather than a sudden, unexpected discharge due to a defect or failure in the spraying equipment of the airplane. 69 The Parker court acknowledged that the evidentiary testimony provided that pesticide drift may occur in every application of pesticide, even in the absence of negligence; thus, res ipsa loquitur did not apply.
70
In some cases involving alleged pesticide drift, the plaintiff may not provide sufficient evidence to outweigh a defendant's evidence regarding res ipsa loquitur. The 1965 Louisiana Court of Appeals case Watson v. MidContinent Aerial Sprayers, Inc. is one such example. 71 Watson involved the death of thirty-one cattle on the property of a neighbor adjacent 72 to a grown at home; it is also used to kill mosquitoes and Mediterranean fruit flies (medflies) in large outdoor areas. Additionally, malathion is used to kill fleas on pets and to treat head lice on humans. It is usually sprayed on crops or sprayed from an airplane over wide land areas, especially in the states of California and Florida. Malathion comes in two forms: a pure form of a colorless liquid and a technical-grade solution (brownish-yellow liquid), which contains malathion (greater than 90%) and impurities in a solvent. The technical-grade malathion smells like garlic. Malathion is a manufactured chemical, so it is only found in the environment as a result of its manufacture or use. Malathion has been manufactured in the United States since 1950 and has been used to kill insects on many types of crops since this time. The Food and Drug Administration (FDA) and the EPA allow a maximum amount of 8 parts per million (ppm) of malathion to be present as a residue on specific crops used as foods. Because malathion can be dangerous to humans, the EPA requires that a certain amount of time must pass between the time of application of the insecticide and entry by a worker into a field where the chemical has been applied. Usually, at least 12 hours must pass between application and entry, but in some cases, such as when workers are entering a field to hand harvest or hand prune the crops, time periods as long as 6 days must pass between application and entry into the field. In this way, exposure to malathion can be controlled and accidental exposures can be prevented." property where a crop duster sprayed a fire ant poison (heptachlor). 73 While the plaintiff offered testimony that granules of heptachlor were found on the premises and that the cattle became sick after exposure to the poison, the defendant offered expert testimony that heptachlor did not cause the disease and death of the cattle in question. 74 Because the plaintiff did not show by a preponderance of the evidence that the heptachlor exposure caused the cattle deaths, res ipsa loquitur did not apply. , 2016) , https://www.nrdc.org/stories/24-dmost-dangerous-pesticide-youve-never-heard ("One of the cheapest and most common weed killers in the country has a name you've probably never heard: 2,4-D. Developed by Dow Chemical in the 1940s, this herbicide helped usher in the clean, green, pristine lawns of postwar America, ridding backyards everywhere of aesthetic undesirables like dandelion and white clover. But 2,4-dichlorophenoxyacetic acid, as it's known to chemists, has a less wholesome side. There's a growing body of scientific evidence that the chemical poses a danger to both human health and the environment.").
77 properties, including creating fires around the field to ascertain the direction and velocity of the wind, and utilizing flagmen to inform the pilot of conditions for spraying. 80 Although the Bloxson court noted the precautions taken by the defendant prior to spraying, it still found that the unexplained damage "would not have ordinarily occurred in the absence of negligence." 81 Key to the court's decision was the fact that other alfalfa crops in the area grew normally during the season in absence of the 2,4-D application.
82 Thus, the court upheld the trial court's application of the res ipsa loquitur doctrine.
83
The res ipsa loquitur doctrine has also been applied in some cases involving either the application of an improper pesticide or herbicide or the improper application of an otherwise acceptable pesticide. For example, in Wing v. Clark's Air Service, Inc., the plaintiff alleged that an air service with which he contracted to apply a pesticide for a sugar beet crop in Idaho instead improperly applied the herbicide Metribuzin, resulting in the destruction of the sugar beet crop. 84 The defendant argued, however, that the trial court had committed error in finding that res ipsa applied, contending that there was no direct proof that the defendant ever even had Metribuzin in its possession. 85 The Wing court disagreed, finding that the plaintiff produced enough evidence to show that the damage to the sugar beet crop resulted from the defendant's crop dusting operation.
86
In the 1991 Missouri Court of Appeals case Hall v. Superior Chemical & Fertilizer, Inc., the plaintiff alleged improper application of a weed control agent on soybean crops by a spraying company. 87 The plaintiff alleged that while proper weed control had taken place on 276 acres of soybeans, improper weed control resulted in a reduced soybean harvest on twentyeight to thirty-two acres, located on two separate tracts of land. 88 The Hall court affirmed the trial court's application of the res ipsa loquitur doctrine, finding that 80 90 The trial court applied the res ipsa loquitur doctrine in finding the defendant liable. 91 What makes the Burr case unique, however, is its rejection of the "exclusive control" rule. Generally, in a res ipsa loquitur case, the plaintiff must prove that the instrumentality that caused the injury was in the exclusive control of the defendant at the time of the injury. 92 The Burr court, however, affirmed an exception to the "exclusive control" rule for cases in which the instrumentality was not in actual possession by the defendant at the time of injury, but also had not been improperly handled or modified by any subsequent possessor after the defendant relinquished control. 93 In finding that the trial court properly applied the res ipsa loquitur doctrine, the Burr court noted that there was sufficient evidence before the trial court that unopened drums of the defendant's insecticide contained sufficient 2,4-D to cause the injury to the cotton. 94 Similar to Burr, the Supreme Court of Arizona noted a question of fact existed as to application of the res ipsa loquitur doctrine in a lawsuit against 89 93. Burr, 268 P.2d at 1044 ("The fact that an accident occurs after the defendant relinquishes control of the instrumentality which causes the accident does not preclude application of the doctrine provided there is evidence that the instrumentality had not been improperly handled or its condition otherwise changed after control was relinquished by the defendant.").
94. Id.
an insecticide manufacturer following damage to a cotton crop after the spraying of an insecticide. 95 In Eaton Fruit Co. v. California SprayChemical Corp., the Supreme Court of Arizona noted that even though the plaintiff and defendant presented uncontradicted evidence before the trial court, it was erroneous for the trial court to direct a verdict against the plaintiff on the application of the res ipsa loquitur doctrine because of the existence of questions of fact.
96
Along with the Burr and Eaton Fruit Co. decisions, appellate courts in Georgia 97 and Colorado 98 have also upheld application of the res ipsa loquitur doctrine in cases involving application of an incorrect insecticide. Analyzing the appellate cases involving application of pesticides and herbicides, a pattern has developed in which courts will generally uphold the application of the res ipsa loquitur doctrine.
IV. Res Ipsa Loquitur and Escaped Livestock
In addition to cases involving crop or barn fires and drifting or contaminated pesticide, courts have also examined whether to apply res ipsa loquitur to cases involving escaped livestock. In a typical escaped 95 . Eaton Fruit Co., 445 P.2d at 441. 96. Id. ("Each party has presented an air tight case and one of them is obviously wrong. [Defendant's] evidence is uncontradicted, and, if believed, would exonerate it from liability. However, [plaintiff] has presented equally uncontradicted evidence which entitled it to the permissible inference of negligence under the res ipsa doctrine. Which evidence is to be believed is a question of fact, and questions of fact, along with the weight to be given the inference, are matters for the jury. It was error to direct the verdict.").
97. See DeVane v. Smith, 268 S.E.2d 711, 713 (Ga. Ct. App. 1980) ("Res ipsa loquitur creates a mere inference of fact and not a presumption of truth. Here the evidence showed defendants were in requisite control of the offending instrumentality; the airplane was in fact the causative agent and testimony that the defendants on several occasions admitted they were responsible for the damages to the cotton and that the damage resulted by allowing '2-4-D,' or a derivative thereof, to be sprayed on the cotton belonging to plaintiff. While there is not a complete explanation that the defendants sprayed the cotton with a herbicide known as '2-4-D,' or a derivative thereof, there was sufficient evidence to support a mere inference of fact which is all that is required under the doctrine of res ipsa loquitur. Therefore the plaintiff was entitled to have a charge given to the jury as to the doctrine.").
98. See Stone's Farm Supply, Inc. v. Deacon, 805 P.2d 1109, 1114 (Colo. 1991) ("After finding that the ammonium sulfate was contaminated with 2,4-D, and that the farmers had met the requirements for the use of res ipsa loquitur, the trial court required [defendant] to come forward with exculpatory evidence and to rebut the presumption of negligence.
[Defendant] did not rebut the presumption of negligence and was held liable for the damage to the farmers' potato crops, and there is ample evidence in the record to support that conclusion.").
livestock case, a car or truck driver on a highway suffers property damage and personal injuries due to a collision with livestock, often cattle, that have escaped from a farm.
Escaped livestock cases raise a key question: how did the livestock escape from a farm? As noted previously, the typical res ipsa loquitur case requires the presence of three elements:
(1) The occurrence must be one which would not, in the ordinary course of things, happens in the absence of negligence; (2) the instrumentality which produces the occurrence must be under the exclusive control and management of the alleged wrongdoer; and (3) there must be an absence of explanation by the alleged wrongdoer.
99
In cases involving escaped livestock, the second element-whether the livestock was in the exclusive control of the defendant-is typically not difficult to establish. The first element-whether the livestock would escape in the absence of negligence-likely requires an analysis of the type of pen or enclosure the livestock were in as well as the quality and condition of the pen or enclosure. The third element-whether the defendant can give an alternative explanation for the escape-may lead to conflicting evidence and testimony regarding potential causes of the livestock escape or of the resulting injury. Certainly, a farmer or an employee of a farm may negligently leave a gate unlocked or a pen or enclosure not securely fastened, leading to the escape of the livestock. Alternatively, it is possible that there may be a trespasser on a farm who intentionally tampers with a gate or enclosure, leading to an escape. Or, there could be an argument regarding the proximate cause of an accidenta defendant may argue that the livestock would not have struck a car or truck but for the driver driving in such a fashion as to alarm or frighten the animal(s). Given the varied factual scenarios that exist relating to how and why escaped livestock cause property damage and personal injury, it is not surprising that there is a split among courts on applying the res ipsa loquitur doctrine in escaped livestock cases.
The Nebraska Supreme Court is among the courts that have upheld the use of the res ipsa loquitur doctrine in escaped livestock cases. In Roberts v. Weber & Sons, Co., a semi-truck hauling feed salt from Hutchinson, Kansas, to Fort Dodge, Kansas, collided with two to four cattle during the early morning hours at the intersection of a state highway and a county road in Nebraska. 100 The Nebraska Supreme Court held that the res ipsa loquitur doctrine could apply. 101 To support its decision, the Roberts court noted that the evidentiary testimony revealed that the cattle pens at issue in the case were "constructed of the sturdiest and most expensive materials" and were essentially "secure, state-of-the-art cattle pen [s] ."
102 Thus, the Roberts court noted that cattle would not ordinarily escape in the absence of negligence. 103 As for the second element of res ipsa loquitur, the Roberts court remarked it was uncontested that the instrumentality which caused the incident was in the exclusive control of the defendant. 104 Finally, as to the third element of res ipsa loquitur, a question of fact existed as to whether or not the defendant provided a reasonable explanation on how the cattle escaped from the pens.
105
A unique issue arose in Nebraska nearly two decades after the Roberts decision concerning how a state statute interacted with the res ipsa loquitur doctrine. In McLaughlin Freight Lines, Inc. v. Gentrup, as in Roberts, a semi-truck collided with cattle on a Nebraska state highway. 106 In the wake of Roberts, the Nebraska Legislature enacted a statute clarifying liability in situations involving livestock collisions with motor vehicles. 107 In addition to reiterating that the plaintiff always retains the burden of proof in a negligence case 108 and that the standard of care in a livestock collision case is ordinary negligence, 109 the statute stated that "the fact of escaped livestock is not, by itself, sufficient to raise an inference of negligence against the defendant." 110 The defendant in the Gentrup case contended that the statute supplanted the res ipsa loquitur doctrine. 111 The Gentrup court closely analyzed the language of the statute and noted that the wording of the statute indicated that "escaped livestock is not, by itself," sufficient to raise an inference of negligence." 112 Under this interpretation, the Nebraska statute did not abrogate the common law doctrine of res ipsa loquitur. The Gentrup court noted that evidence in the case was provided relating to the construction of the cattle pen as well as the defendant's inspection of the pen following the escape. 113 Thus, the Gentrup court affirmed the trial court's utilization of the res ipsa loquitur doctrine.
114
In addition to the Nebraska Supreme Court, a number of other courts have also approved of the utilization of the res ipsa loquitur doctrine in escaped livestock cases, including the United Cir. 1973 ) ("The question in the present case is thus one of whether the defendant exercised that degree of care the law of Nebraska requires of one in his circumstances. Stated another way: Did the defendant exercise that degree of care which the ordinary, reasonable and prudent man would have exercised under the same or similar circumstances. The circumstances to which reference is made included the maintenance of livestock in a pen in close proximity to a heavily traveled public highway; leaving said livestock unattended for a period of twelve hours, with knowledge, in advance, that there would be an extended absence from the farm; checking of the fences surrounding the livestock prior to leaving, but failing to check at least one of the gates to the livestock pen. The evidence as to the sufficiency of defendant's fences around the area he was keeping the livestock is conflicting. This Court cannot definitely state that they were inadequate. However, the Court can infer from the fact that the heifer got out of the pen that either a gate was left unlatched or that the fences were inadequate, or both. Thus, it is the opinion of the Court that the plaintiff has adduced sufficient evidence to raise an inference or presumption of negligence on the part of the defendant. This is to say, of course, that there is enough evidence to bring the doctrine of res ipsa loquitur into play. That doctrine is part of the law of the State of Nebraska.").
117. See Watzig v. Tobin, 642 P.2d 651, 654 (Or. 1982) ("The Court of Appeals was not correct in stating that res ipsa loquitur would apply if no conclusion could be drawn from the fact that a cow escaped from a pasture other than that the accident was caused by the defendants' negligence. In this case the operative incident is the escape of the cows. Res ipsa loquitur applies if the incident-the escape of the cows-was of a kind which does not normally occur in the absence of negligence and the negligence which caused the incident was probably that of the defendant.").
118. However, a significant number of courts have declined to apply the res ipsa loquitur doctrine in cases involving escaped livestock. For example, the Arizona Court of Appeals declined to apply res ipsa loquitur in Brookover v. Roberts Enterprises, Inc. 123 In Brookover, a couple was traveling along a state highway on open-range land in Arizona when they hit a farmer's cow. 124 The Brookover court focused on the lack of the farmer's notice of a dangerous condition, as the accident was the first reported accident along the open-range land on the highway since the defendant began to lease the land. 125 The plaintiffs alleged in the case that the defendant could have warned of the cattle by posting signs along the highway.
126 Despite this argument, one of the plaintiffs conceded that he had driven along the highway four or five times a month prior to the incident and that he had previously seen cattle on the road. 127 The Brookover court held that the res ipsa loquitur doctrine did not apply as the plaintiffs "did not show that a collision between an automobile and a cow on a highway through open range territory is a type of accident that would not occur absent negligence by the cow owner." [Plaintiff], on the other hand, testified that she consistently traveled this road on her way home and that she had noticed that some of the fencing in the area of the accident drooped significantly. The trial court made a credibility call which we will not disturb on appeal. Finding no manifest error in the trial court's decision, we affirm its judgment in favor of the plaintiff and against the defendants.").
122. See Martinez v. Teague, 631 P.2d 1314, 1323 (N.M. Ct. App. 1981) (Sutin, J., concurring) ("I favor the rule which holds that an unattended animal on the highway is sufficient evidence to allow the jury to infer negligence on the part of those whose duty it is to restrain the animal because unattended animals do not escape their enclosure unless someone is negligent, a conclusion which is supported by an abundance of authority.") (citations omitted).
123 ) ("Plaintiff argues that even in the absence of statute, proof that the mule was unattended upon the highway was sufficient proof of negligence by circumstantial evidence to make out a prima facie case. It is true there are some authorities holding that way. What this argument amounts to is that in such a case the rule of res ipsa loquitur applies. To so hold would be to hold that the fact an animal escapes from a pasture or corral or from custody while being led, ridden or driven or while hitched or tied to a hitching rack is so unusual that no other conclusion can be drawn from the occurrence itself, than that the owner was negligent. Our knowledge of the ways of domestic animals forbid us doing that. We cannot assume merely because two mules were loose on the highway that the owner was negligent in the manner in which he confined them.").
After did not present any expert testimony that cattle ordinarily do not escape confinement and wander onto public roads without negligence, or establish that it is a matter of common knowledge that such an occurrence cannot happen in the absence of negligence. To the contrary, the uncontroverted evidence showed that the gate and locking mechanisms used by appellee were standard in the livestock industry. No testimony was presented by appellant demonstrating that it was a breach of ordinary care not to chain and padlock every gate to avoid cattle breaking loose, or that appellee's actions in attempting to regain control over the cattle were below the standard of care. Appellant clearly attempted to show through cross-examination of appellee's Court of Appeals, 137 the Indiana Court of Appeals, 138 and the New York Supreme Court Appellate Division. 139 A true split in authority has emerged over the years.
V. Conclusion
Courts throughout the country vary on whether to apply res ipsa loquitur to cases involving agricultural interests. As the foregoing cases indicate, the following three general rules can be gleaned depending upon the fact pattern:
 A majority of courts have held that the res ipsa loquitur doctrine does not apply in cases involving crop or barn fires.
 A majority of courts have held that the res ipsa loquitur doctrine applies in cases involving pesticide drift, the application of pesticides by crop dusting and spraying companies, and the application of contaminated pesticides.
 There is a split in authority regarding whether or not res ipsa loquitur applies in cases involving escaped livestock.
witnesses, and argued during closing argument, that specific acts and omissions of appellee caused the accident-such as not chaining and padlocking the gates, not closing the outside perimeter gates, not notifying law enforcement authorities of the escaped cattle, and not posting warnings along the road that cattle had escaped. Texas courts have held that res ipsa is not appropriate when direct evidence points to specific acts of possible negligence."). 136. See Brauner v. Peterson, 557 P.2d 359, 361 (Wash. Ct. App. 1976) ("With regard to res ipsa loquitur, the presence of an animal at large on the highway is not sufficient to warrant application of the rule, i.e., the event must be of a kind not ordinarily occurring in the absence of someone's negligence. A cow can readily escape from perfectly adequate confines.").
137. See Barnes v. Frank, 472 P.2d 745, 746-47 (Colo. Ct. App. 1970) ("The fact that the cattle were on the highway does not in and of itself make defendant liable or raise a presumption of negligence against defendant. The cattle may have entered on the highway because of any number of factors, including possible acts of third persons. The duty rests upon plaintiff to prove defendant was negligent by a preponderance of the evidence.").
138. See Taylor Bros., Inc. v. Sork, 348 N.E.2d 42, 45 (Ind. Ct. App. 1976) ("The question of whether the doctrine of res ipsa loquitur may be applied to supply an inference of negligence in instances where domestic animals escape from their enclosures appears to be one of first impression in Indiana. Other jurisdictions are divided on the question. In our opinion, the better view is represented by those jurisdictions deciding the question in the negative." (citation omitted)).
139. 
